AGENDA

ZONING BOARD OF ADJUSTMENT AND APPEALS MEETING
WEDNESDAY, DECEMBER 20, 2023 - 4:30 PM
MCALLEN CITY HALL, 1300 HOUSTON AVENUE
CITY COMMISSION CHAMBERS, 3RP FLOOR

At any time during the course of this meeting, the Zoning Board of Adjustment and Appeals may retire to Executive Session under Texas
Government Code 551.071(2) to confer with its legal counsel on any subject matter on this agenda in which the duty of the attorney to the
Zoning Board of Adjustment and Appeals under the Texas Disciplinary Rules of Professional Conduct of the State Bar of Texas clearly conflicts
with Chapter 551 of the Texas Government Code. Further, at any time during the course of this meeting, the Zoning Board of Adjustment and
Appeals may retire to Executive Session to deliberate on any subject slated for discussion at this meeting, as may be permitted under one or
more of the exceptions to the Open Meetings Act set forth in Title 5, Subtitle A, Chapter 551, Subchapter D of the Texas Government Code.

CALL TO ORDER - Chairperson Jose Gutierrez
1. MINUTES:
a) Minutes for the meeting held on November 1, 2023
b) Minutes for the meeting held on December 6, 2023
2. PUBLIC HEARINGS:

a) Request of Christian Leonardelli for the following Variance to the City of McAllen Zoning Ordinance
to allow an encroachment of 14 feet into the 25 feet rear yard setback for a proposed swimming
pool measuring 29 feet by 13 feet, at Lot 29, Campo de Suenos Subdivision, Hidalgo County, Texas;
8508 North 33rd Lane. (ZBA2023-0102)

b) Request of Ramiro Ramirez for the following Special Exception to the City of McAllen Zoning
Ordinance to allow an encroachment of 20 feet into the 20 feet front yard setback for an
existing carport measuring 19 feet by 19 feet, at Lot 53, Arthur Terrace Subdivision, Hidalgo County,
Texas; 6304 North 36th Street. (ZBA2023-0103)

3. FUTURE AGENDA ITEMS
a) 2913 La Vista Avenue
b) 2538 Lindberg Avenue
c) 705 Grambling Avenue
d) 4101 Zinnia Avenue
e) 305 Cornell Avenue
f) 12505 North 40th Street
g) 3305 Whetstone Avenue
h) 3500 Ventura Avenue
i) 12509 North 40th Street
j) 4012 Ventura Avenue
k) 12500 North 40th Street
[) 12606 North 33rd Lane
m) 3300 Wolf Creek Avenue
n) 3700 Ventura Avenue
0) 3302 Wolf Creek Avenue
p) 3300 Whetstone Avenue

ADJOURNMENT:

IF ANY ACCOMMODATIONS FOR A DISABILITY ARE REQUIRED, PLEASE NOTIFY THE PLANNING DEPARTMENT (681-1250) 72 HOURS
BEFORE THE MEETING DATE. WITH REGARD TO ANY ITEM, THE ZONING BOARD OF ADJUSTMENTS AND APPEALS MAY TAKE VARIOUS
ACTIONS, INCLUDING BUT NOT LIMITED TO RESCHEDULING AN ITEM IN ITS ENTIRETY FOR PARTICULAR ACTION AT A FUTURE DATE.



STATE OF TEXAS
COUNTY OF HIDALGO
CITY OF MCALLEN

The McAllen Zoning Board of Adjustment and Appeals convened in a Regular
Meeting on Wednesday, November 1, 2023 at 4:32 p.m. in the McAllen City Hall,

Commission Chambers with the following present:

Present: Jose Gutierrez

Ann Tafel

Hiram A. Gutierrez

Juan Mujica
Alex Lamela

Absent: Hugo Avila

Rogelio Rodriguez

Pablo Garcia

Staff Present: Issac Tawil

Austin Stevenson
Benito Alonzo
Michelle Rivera

Edgar Garcia
Norma Yado

John Gutierrez
Rodrigo Sanchez

Omar Sotelo
Hilda Tovar

Samantha Trevino

Jessica Puga

Chairperson
Vice-Chairperson
Member
Alternate
Alternate

Member
Member
Alternate

City Attorney

Assistant City Attorney Il
Assistant City Attorney |
Assistant City Manager
Planning Director

Chief Building Official
Supervisor Plans Examiner
Senior Planner

Senior Planner

Planner II

Planner |

Technician |

Carmen White Administrative Assistant
CALL TO ORDER -Chairperson Jose Gutierrez
1. MINUTES:

a) Minutes for the meeting held on October 18, 2023.

The minutes for the meeting held on October 18, 2023 and were approved. The motion to
approve the minutes were made by Vice-Chairperson Ann Tafel. Mr. Hiram Gutierrez
seconded the motion, which carried unanimously with four members present and voting.

2. PUBLIC HEARINGS:

a) Request of Ariel Olivares on behalf of Eduardo C. Longoria for a special exception
to the City of McAllen Zoning Ordinance to allow an encroachment of 14 feet into
the 20 feet front yard setback for an existing metal carport measuring 15 feet by 20
feet, at Lot 1, The Rocks Subdivision, Hidalgo County, Texas; 8218 North 23rd
Lane. (ZBA2023-0093) (TABLED: 10/18/2023)

The applicant requested the item to be tabled until the next meeting.

Chairperson Jose Gutierrez asked for an Executive Session. City Attorney Issac Tawil
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stated anytime the Board has a desire to consult with counsel over any subject matter on
the agenda under 551.071 of the Texas Government Code, it would be appropriate to
recess to an Executive Session. It was recommended take a motion to that affect at this
time.

Mr. Hiram Gutierrez moved to recess for an Executive Session. Mr. Alex Lamela seconded
the motion. The Board voted unanimously to recess for an Executive Session with five
members present and voting.

The Board recessed at 4:33 p.m.
The Board reconvened at 4:48 p.m.

b) Appeal of Sharybak | LLC, Appealing of the decision made by the Building Official
of setback encroachment at Lot 1, Sharybak 1 Subdivision, Hidalgo County, Texas;
5001 Expressway 83. (ZBA2023-0084)

Mr. Garcia stated for the public, this was not a variance request it was an Appeal. There
was a decision made and the applicant believed the decision was made in error.

Mr. Garcia stated the subject property was located between Expressway 83 and Colbath
Road, approximately 300 ft. east of North Taylor Road; property was zoned C-3 (General
Business) District. There was C-3 District to the north, east, and west of the property, and
there was I-1 (Light Industrial) District to the south.

Planning and Zoning Commission preliminarily approved this plat on July 26, 2022. At this
point, there was no setback drawn out note on the plat but it did have a proposed setback
noted at 60 feet or greater for easement or approved site plan. There was also a note on
the plat at that time stating all setbacks are subject to increase for easement or approved
site plan.

For this approval, staff did issue comments to the project engineer-requesting wording be
included in the front yard setback plat notes specifically stating in line with existing structure
or whichever is greater applies due to the McAllen Code of Ordinances (MCO) Sec. 138-
367 (a).

The final plat was approved at the Planning and Zoning Commission meeting of December
20, 2022. The Board approved the subdivision under consent with written staff comments
requiring the removal of a 60 ft. setback line on the plat and requiring language referencing
the City’s Zoning Ordinance. On December 21, 2022, the City received a Mylar for review
before recording. At this point, the setback line had been removed and the front yard
setback note now read as follows: In accordance with zoning ordinance, or greater for
easements or approved site plan, or in line with average setback, whichever is greater
applies (emphasis added).

The initial site plan application was submitted September 16, 2022, and at that time, the
setback was not delineated on the plan. Staff issued comments on the site plan on
September 27, 2022 and noted the lack of a setback notation. After a few more rounds of
reviews, the applicant submitted a site plan with a proposed 60-foot front yard setback on
November 18, 2022. The fifth site plan submittal was the first one where the building was
shown at 60 ft. Comments for that review were sent out December 12, 2022 wherein the
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language on the plat regarding existing average setback was noted. This was the last site
plan reviewed; the proposed 60 ft. setback was not approved at this time.

The initial building permit application for Sharybak | Subdivision was submitted on
December 8, 2022 and was issued out on April 3, 2023. In that approved building permit,
conditions were noted which needed to be complied with, including minimum setback
requirements. For the front yard setback, the condition read as follows: Proposing: 60 ft. or
in line with existing structure, or approved site plan, or greater for easements, whichever
is greater applies. In that same section there was, a condition stating no structure would
be permitted within any setbacks or easements.

On July 27, 2023, notice was posted on Sharybak I's jobsite noting an encroachment into
setbacks. In addition, on August 9, 2023 an email was also sent by the Building Permit
Department to the applicant letting them know of the encroachment as well. The Planning
Department received a complete Zoning Board of Adjustment and Appeals application on
August 17, 2023.

At this time, Mr. Garcia handed to each Board member a copy of the Section 138-367(a).
Mr. Garcia stated Section 138-367(a) of the Code read when 50% or more of the frontage
on the block was improved with buildings that had a front yard greater than the required
front yard then no new building should project beyond the average front yard so
established.

For the front yard setback, the plat states “In accordance with zoning ordinance, or greater
for easements or approved site plan, or in line with average setback, whichever is greater
applies.”

The applicant was appealing the decision of the Building Official of setback encroachment
of the plaza. The setback for this property was the average of the already existing buildings
as required by MCO Sec. 138-367 (a). It was customary for a developer, engineer, or
contractor to provide calculations for their proposed setback when the average setback
clause had been triggered. As of the writing of this memo, there have been no official
submittals by the applicant to determine the average setback.

Ginther Estates, the lot to the west, has a noted setback of 75 ft. or greater for easements.

Shary Gateway, the four lots to the east, has a noted setback of 75 ft. or greater for
approved site plan or easements.

As such, the average setback before Sharybak | was recorded was at least 75 ft. Staff
calculations, based off submitted building permits, but without the benefit of a survey, have
calculated the average to be approximately 77.75 ft. If the construction on Sharybak | is
accurate to the submitted building permit, there was a 17 ft. 9 in. encroachment into the
average setback set by MCO Sec. 138-367 (a).

Staff fielded calls regarding the encroachment from a neighboring property owner
concerned with sight obstruction of their existing buildings.

Staff was recommending disapproval of the request as the structure on Sharybak | was
within the average setback and no calculations have been submitted by the applicant.
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Chairperson Gutierrez asked staff when was the last time staff reached out to the applicant
to come to an agreement concerning the measurements. Mr. Garcia stated it had not been
discussed or reached out to them at least one month.

Vice-Chairperson Tafel asked for clarification on the original plat showed 60 foot on theirs,
and was removed and then put back in. Mr. Garcia responded no, it was recorded without
that 60 foot. What was done on the plat notes was 60 foot or in line with greater, or in line
with the average, or greater for approved site plan or greater for easements whichever is
greater applies.

Board member Mujica asked staff in his statement earlier that there was another property
that perhaps could also be encroaching and was that constructed after the 50% was
established.

Mr. Garcia stated by the building records that would have triggered the 50%, he responded
no. It would have to comply with the plat, which was 75 feet.

Chairperson Gutierrez asked who was representing Sharybak | LLC. Mr. Rene Ruiz,
attorney representing Sharybak | LLC, owner of the project. Phillip and Joe Bakke,
principals of Sharybak | LLC, Raul Garcia and Angelica Neira, Civil Engineers from Halff &
Associates and Mo Verdecanna with Alamo Architects stated his address is P.O. Box
831294, San Antonio, Texas 78283.

Mr. Ruiz stated that the Planning and Zoning Commission had the authority to approve any
setbacks, even if it is contrary to that which was required by the Zoning Ordinance if it was
shown on the plat. He stated their project was approved for a 60-foot front setback as the
Planning and Zoning Commission had the authority to do. Mr. Ruiz stated the Zoning Board
of Adjustment and Appeals had the authority to hear an appeal of an administrative official
and authority to reverse the notices of violations of encroaching setbacks. The notice that
they had received up until the agenda packet was posted was encroaching setbacks. It did
not mention front, rear or side setbacks or what it should be or is over in writing by the staff.
Mr. Ruiz read from Chapter 212 of the Texas Local Government code regarding the
process for plats stated, “The Planning and Zoning Commission shall approve conditionally
approve or disapprove a plat within 30 days after the date that the plat is filed”. “If the
Planning and Zoning Commission conditionally approves a plat, the Planning and Zoning
Commission shall provide the applicant a written statement of the conditions for the
conditional approval that clearly articulates each specific condition for the conditional
approval and each condition specified in the statement must include a citation to the law”.
At this time, Mr. Ruiz handed out to each Board member a packet to go over it with him.

Mr. Ruiz stated under tab #1 was the plat that was submitted with the initial subdivision
application. On general footnote #4, it stated proposing 60 foot or greater for easements
or approved site plan. The plat went to Planning and Zoning Commission on July 26, 2023.
At the meeting, they had approved that plat subject to staffs comments and
recommendations.

Mr. Ruiz referred the Board to tab #2. The plat that they hard first stated with was approved
subject to these comments, “Proposing 60 foot or in line with existing structure or approved
site plan or greater for easements or whichever greater applies”. Staff's comments stated,
“Please revise plat note #4 as shown above prior to the final”. He stated that whenever a
plat is conditionally approve a plat per the law staff are to submit a statement with the
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reason for the change and a legal citation. He stated the legal citation was 138-356 which
read “front yard setback shall be a minimum of 15 feet”. He stated that Planning and Zoning
Commission had approved the preliminary plat subject to this language on July 26, 2023.

Tab #3 - Engineers and staff were reviewing the site plan. Attached was an email from a
city planner asking to indicate where the front yard setback on the site plan. Their engineers
emailed the architect to show the 60-foot front yard setback on the site plan. The architects
noticed they were 36 inches over the 60-foot front yard setback. Engineers asked staff if it
would pose an issue in which staff responded, yes, a variance would be needed.

Tab #4 — Mr. Ruiz stated their preliminary plat was approved subject to staff's comments,
then he stated their belief that their site plan was approved as well. It clearly showed a 60-
foot front yard setback which he stated staff had asked them to put the 60-foot front yard
setback back on the site plan.

Tab #5 - On the building permit application submitted December 5, 2022, it showed a 60-
foot front yard setback.

Tab #6 — On December 20, 2022 the final plat was placed for approval by the Planning and
Zoning Commission. Mr. Ruiz stated on Tab #4, it showed the highlighted note that staff
had them put the language referencing “60 foot or in line with existing structure or approved
site plan or greater for easements or whichever greater applies” back in July. Mr. Ruiz
stated Planning and Zoning Commission granted final approval of the plat subject to staff's
comments.

Tab #7 — at the bottom of the numbered page 2 of 4, it stated...“In accordance to with
Zoning Ordinance or greater for easements or approved site plan or in line with average
setback whichever is greater applies” revisions needed. “Remove setback line annotation
from plat prior to recording”. Mr. Ruiz restated their belief the plat had been approved with
a 60-foot front yard setback.

Tab #8 — Mr. Ruiz shows the plat was recorded on March 23, 2023.

Tab #9 — Building permit which showed on permit condition #40 stating proposing 60 foot
or in line with existing structure or approved site plan or greater for easements whichever
greater applies. No reference to any average setback or any reference to Section 138-
367(a).

Tab #10 — Mr. Ruiz stated they started vertical construction in January 2023. It was in July
2023 they posted the notice at the site. It was reposted the same day stating they were
allowed to continue work. He stated they received miscellaneous violation stating they were
encroaching setbacks but did not specify if it was front, side or rear setbacks.

Mr. Ruiz reiterated application was submitted on August 16%. Staff write-up stated
application was accepted on August 17%.

Mr. Ruiz stated the City Ordinance 138-367(a) is called to front yard setback which is
defined term.. The words were not on the recorded plat. It said in line with average setback.
It did not say in line with average front yard setback. He stated there was a City ordinance
for signs. It stated if a property had signs, as their neighbors have, you measure setbacks
from the right of way to the edge of the sign closet to the curb.
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Mr. Ruiz concluded by stating their engineers and architects submitted a plat proposing a
60-foot setback. The Planning and Zoning Commission conditionally approved subject to
staff's comments. The only comments referenced to 138-365 to a 15-foot front setback.
Staff recommended approval subject to its conditions noted. There were no notes
specifying Ordinance 138-367(a) or the calculations that were required to invoke Ordinance
138-367 or the use of the words ‘front yard”. The site plan was approved for a 60-foot
setback. The building permit was issued. It did not include the language “in line with
average setback”. It stated “in line with existing structures”. Mr. Ruiz stated his belief that
structures include signs.

Board member Hiram Gutierrez questioned if Section 138-367(a) referred to the setbacks
being set by buildings. He asked Mr. Ruiz even though Section 138-367(a) talks about
buildings, signs count as setting the setbacks. Mr. Ruiz stated his belief that signs do count.
The ordinance stated you measure setbacks from the right of way to the signs. Mr.
Gutierrez asked where the authority of the Planning and Zoning Commission to waive
setbacks came from. Mr. Ruiz referenced Section 138-366 of the City code.

Chairperson Jose Gutierrez asked if there was anyone present in favor of the Appeal.
There was no one in favor of the Appeal other than applicant and their consultants.

Mr. Raul Garcia, of Halff Associates, 5000 West Military Highway, McAllen, Texas 78503.
He stated he has worked on City of McAllen projects with staff for 23 years. Mr. Garcia
stated that on this project specifically they submitted site plans and went through five
iterations of adjusting the site plan to meet the requirements including moving the building
back to be at the 60 foot setback. At that point, they were given the approval to continue
their design. In January, they received a notice from the City to start construction. He stated
had he known that the setback had to be 75-foot setback or greater, he would have
adjusted plans from the beginning.

Chairperson Jose Gutierrez asked if there was anyone else present to speak in favor of
the Appeal. There was someone else in favor of the Appeal.

Mr. Phillip Bakke, 207 Roosevelt Avenue, San Antonio, Texas 78210. He stated this was
not their first project in McAllen. They make it a practice to hire the best consultants with
Halff Associates and Alamo Architects. He felt they acted in accordance with the law. If
they had been instructed to observe other setbacks they would have had time to adjust
prior to the construction and not towards the end of construction.

Chairperson Jose Gutierrez asked if there was anyone else present to speak in favor of
the Appeal. There was no one else to speak in favor of the Appeal.

Chairperson Jose Gutierrez asked if there was anyone present in opposition of the Appeal.
There was one present to speak in opposition of the Appeal.

Rafael de la Garza, 6600 North 23" Street, McAllen, Texas 78504. He stated that in the
report indicated applicant never calculated what the setbacks should be. Why did they
choose 60-foot setback? Counsel referred to 15 feet in Section 138-366. Second, on page
two of the report from McAllen staff indicated there were five iterations of the initial site plan
that was submitted. On the fifth iteration from December 12, 2022 specifically stated in the
first paragraph that there was a 60-foot indication, the last site plan review the proposed
60-foot setback was not approved at this time. In addition, a final plat was submitted and
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as of December 21, 2022 stating at this point the setback line had been removed and the
front yard setback now read as follows: “In accordance with Zoning Ordinance or greater
for easements or approved site plan or in line with the average setback” and in italicized
whichever is greater applies. The operative word was whichever is greater. Mr. de la Garza
stated that the property owner to the west and the east of the subject property hired him.
They had sent a letter to the applicant back on June 26, 2023 stating that they were
encroaching on the front setback. Nothing happened. In addition, his client had approached
the people doing the construction adjacent to the building on the west and the east and
indicated the same thing to them before July 2023.

Chairperson Jose Gutierrez asked if there was anyone present in opposition of the Appeal.
There was someone else present to speak in opposition of the Appeal.

Mr. Miguel Ramirez, 1900 Sabinal Street, Mission, Texas. Mr. Ramirez stated he was a
resident and developer for commercial and housing developments in McAllen. He stated
he always has complied with the ordinances. He stated he has never requested a variance
because one can always engineer and design to comply with the ordinance. The rules and
procedures are the backbone of the community in McAllen. Before building, one has to
know what the ordinances are. There were five reviews where staff let developer know 60
was not right. At the end, Halff Associates were notified to erase the line because it was
not correct. He stated his belief the construction affects his four developments. Mr. Ramirez
stated that as soon as they poured the foundation he informed the general contractor that
it was not right. The general contractor called Halff Associates. Mr. Ramirez sent a letter
to them regarding the issue.

Chairperson Jose Gutierrez asked if there was anyone present in opposition of the Appeal.
There was no one else present to speak in opposition of the Appeal.

Chairperson Gutierrez and Board member Mujica mentioned to legal it was stated earlier
that the Planning and Zoning Commission had the authority to override whatever setback
found in the ordinance.

Legal counsel suggested going into an Executive Session to discuss the details of the
guestion.

Chairperson Jose Gutierrez moved to recess for an Executive Session. Mr. Hiram
Gutierrez seconded the motion. The Board voted unanimously to recess for an Executive
Session with five members present and voting.

The Board recessed at 5:42 p.m.
The Board reconvened at 5:56 p.m.

Board member Mujica commented on the due process that goes through a number of
people. During the process, there are questions that arise by different people and decisions
are made. Somewhere along the way, a miscommunication happened. It is the best interest
of our City to keep our Ordinances in place, and the safety and welfare of our citizens all
the time. The ordinances and statutes are there for a reason and need to be complied.
There was verbiage that was installed within the approvals and they were not followed.
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Following discussion, Mr. Juan Mujica moved to disapprove the appeal as staff’s
recommendation. Vice-Chairperson Ann Tafel seconded the motion. The Board voted
unanimously to disapprove the appeal with five members present and voting.

3. FUTURE AGENDA ITEMS:
a) 612 East Pineridge Avenue
b) 812 South 26™ Street
ADJOURNMENT

There being no further business to come before the Zoning Board of Adjustment and
Appeal, Chairperson Jose Gutierrez moved to adjourn the meeting.

Chairperson Jose Gutierrez

Carmen White, Administrative Assistant



STATE OF TEXAS
COUNTY OF HIDALGO
CITY OF MCALLEN

The McAllen Zoning Board of Adjustment and Appeals convened in a Regular
Meeting on Wednesday, December 6, 2023 at 4:30 p.m. in the McAllen City Hall,
Commission Chambers with the following present:

Present: Jose Gutierrez Chairperson
Ann Tafel Vice-Chairperson
Rogelio Rodriguez Member
Hugo Avila Member
Juan Mujica Alternate
Alex Lamela Alternate
Pablo Garcia Alternate
Absent: Hiram A. Gutierrez Member
Staff Present: Benito Alonzo Assistant City Attorney |
Rodrigo Sanchez Senior Planner
Omar Sotelo Senior Planner
Hilda Tovar Planner II
Natalie Tovar Planner |
Jessica Puga Technician |
Carmen White Administrative Assistant

CALL TO ORDER -Chairperson Jose Gutierrez
EXECUTIVE SESSION:

4a) Consultation with City Attorney regarding pending litigation: Cause No. C-4698-
23-M; Sharybak I, LLC v. The City of McAllen and McAllen Zoning Board of
Adjustment and Appeals (Section 551.071, T.G.C.)

Mr. Benito Alonzo, Attorney on behalf of the Board stated the agenda item that was listed
as 4a might be discussed in Executive Session pursuant to Section 551.071 of the Texas
Local Government code. Should the Board wished to discuss this matter in Executive
Session, Mr. Alonzo recommended a motion to that effect.

Vice-Chairperson Ann Tafel moved to recess to Executive Session. Rogelio Rodriguez
seconded the motion. The Board voted unanimously to recess to Executive Session with
five members present and voting.

The Board recessed at 4:31 p.m.
The Board reconvened at 4:45 p.m.
1. MINUTES:
a) Minutes for the meeting held on November 15, 2023.

The minutes for the meeting held on November 15, 2023 and were approved. The motion
to approve the minutes were made by Vice-Chairperson Ann Tafel. Mr. Rogelio Rodriguez
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seconded the motion, which carried unanimously with five members present and voting.

As per Chairperson Jose Gutierrez’s suggestion, the following items had been
recommended for approval by staff. They are as follows:

2. PUBLIC HEARINGS:

a) Request of Jesus C. Muniz for a Special Exception to the City of McAllen
Zoning Ordinance to allow an encroachment of 8 feet into the 10 feet rear yard
setback for a proposed metal carport measuring 21 feet by 18 feet, at Lot 2,
Shady Oaks Subdivision Unit Il, Hidalgo County, Texas; 6205 North 8" Street.
(ZBA2023-0099)

b) Request of Corando Trevino for a Special Exception to the City of McAllen
Zoning Ordinance to allow an encroachment of 16 feet into the 20 feet front
yard setback for an existing metal carport measuring 25 feet by 16 feet, at Lot
11, Block 3, Colonia McAllen Unit No. 4 Subdivision, Hidalgo County, Texas;
2716 Toronto Avenue. (ZBA2023-0100)

Chairperson Jose Gutierrez asked if there was anyone else present in opposition or in
favor of the special exceptions. There was one in favor of the special exceptions.

Mr. Salvador Dominguez, applicant, 9803 Willow Crossing Place, Houston stated he was
in favor of the special exception.

Vice-Chairperson Ann Tafel moved to approve the previously outlined special exceptions
listed on the agenda as 2a and 2b as per staff's recommendation, limited to the submitted
plans corresponding to each item. Mr. Rogelio Rodriguez seconded the motion. The
Board voted unanimously to approve with five members present and voting.

c) Request of Hector Rodriguez for the following Special Exception to the City of
McAllen Zoning Ordinance to allow: 1) an encroachment of 1.33 feet into the 6
feet west side yard setback for a carport measuring 19.58 feet by 10 feet and,
2) an encroachment of 13 feet into the 20 feet front yard setback for a carport
measuring 19.58 feet by 10 feet, at Lot 99, Villa De Palmas Subdivision,
Hidalgo County, Texas; 4104 Gardenia Avenue (ZBA2023-0101)

Ms. Moreno stated the applicant was requesting a Special Exception for an existing canvas
cover carport that encroaches 13 feet into the 20 feet front yard setback and 1.33 feet into
the 6 feet west side yard setback. The applicant was requesting the carport to remain for
protection of the family’s vehicles and protection for a family member (medical reasons)
from adverse weather conditions.

The subject property was located along the north side of Gardenia Avenue between North
415t Street and North 42" Street. The Lot had 50 feet of frontage along Gardenia Avenue
and a depth of 90 feet for a total Lot size of 4,500 square feet. The property was zoned
R-1 (single family residential) District. There was R-1 district in all directions.

Villa De Palmas Subdivision was recorded on September 22, 1999. The plat states a front
yard setback of 20 feet. A stop work order was issued on October 24, 2023 for construction
without a permit. A building permit application was submitted on October 24, 2023. A



Zoning Board of Adjustment & Appeals
December 6, 2023
Page 3

special exception request application was submitted on October 27, 2023. On October 28,
2023 a citation was issued by the Building Permits and Inspection Department.

The applicant was requesting a Special Exception with encroachments into the front and
side yard setbacks. The applicant would like the carport to remain in order to provide
protection from adverse weather conditions both for a family member with a medical
condition and for the family’s vehicles.

There was an existing one-car garage with the home; however; it is narrow and the
applicant states it hinders accessibility in and out of the family’s vehicle.

The property owner stated that a contractor was hired for the construction of the carport,
but subsequently learned that building permits were not obtained.

Front yard setbacks help keep the character of single-family residential areas by
maintaining the street yard and curb appeal of properties in a subdivision.

Special Exceptions are issued to and recorded for the present applicant/owner only. A
change in ownership would require the new owner to apply for a Special Exception.

Measurements provided are without benefit of a survey.

During a site visit by Staff of this subdivision, only one other carport was observed at Lot
6, Villa de Palmas Subdivision. A review of Planning Department records did not reveal
any application for building permits or Special Exceptions granted for the existing carport.

A 5 feet utility easement adjacent to the front property line runs concurrently with the front
yard setback, however; the utility easement was not impacted by the proposed
encroachment.

Staff had not received any phone calls, emails, or letters in opposition to the Special
Exception request.

Staff recommended disapproval of the Special Exception request since approval may
encourage other property owners to build similar structures in the front yard. If the Board
approves the request, approval should be limited to the encroachments shown on the
submitted site plan.

Board member Mujica asked staff there was only one carport on Lot 6 that was observed.
Staff responded yes. They saw the one carport on Lot 6 but when they went on a second
site visit, it had been removed. They checked for citations but there were none. Board
member Mujica asked if there was an alley. Staff stated no.

Mr. Hector Rodriguez, the applicant stated the garage was small to get in and out so he
had a carport built. He stated his wife had medical conditions and made it difficult to get
into the car with the wheelchair during inclement weather. Chairperson Gutierrez asked the
applicant when the carport was built. Mr. Rodriguez stated about a month and a half ago.
Chairperson Gutierrez asked the applicant if the contractor mentioned anything about
obtaining a permit. The applicant stated there was a miscommunication between him and
the contractor to obtain the permit.
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Board member Rodriguez asked him who was the contractor and the name of the
company. The applicant stated his name was David Gutierrez. He said he works from San
Antonio and sometimes comes to the Valley.

Chairperson Jose Gutierrez asked if there was anyone present in opposition of the special
exception. There was no one in opposition of the special exception.

Chairperson Jose Gutierrez asked if there was anyone else present in favor of the special
exception. There was no one in favor of the special exception.

Mr. Celia Magana, 3318 N. 415t Lane. She is in favor of the carport even though she resides
a little further from her neighbors. She had one built for a family member with a wheelchair.
Ms. Magana stated it would make it difficult to transport a person from the vehicle into their
home through the side of the garage. It becomes more complicated with different weather
factors to do so.

Board member Lamela asked Ms. Magana if this would be a safety issue. She stated there
could be a safety issue but if everything was in accordance perhaps gutters on the side so
the neighbors would not have difficulty with the rain falling onto the carport.

Board member Avila asked Mr. Rodriguez if he could use the garage. Mr. Rodriguez stated
he could use it when there was halil.

Following discussion, Mr. Hugo Avila moved to approve the special exception as per the
site plan submitted. Mr. Alex Lamela seconded the motion. The Board voted to approve
the special exception with four members present aye and one voting nay, Vice-Chairperson
Ann Tafel.

3. FUTURE AGENDA ITEMS:
a) 6205 North 8" Street

ADJOURNMENT

There being no further business to come before the Zoning Board of Adjustment and
Appeal, Chairperson Jose Gutierrez moved to adjourn the meeting.

Chairperson Jose Gutierrez

Carmen White, Administrative Assistant



Planning Department

Memo
TO: Zoning Board of Adjustment & Appeals
FROM: Planning Staff
DATE: December 13, 2023

SUBJECT: REQUEST OF CHRISTIAN LEONARDELLI FOR THE FOLLOWING VARIANCE TO
THE CITY OF MCALLEN ZONING ORDINANCE TO ALLOW AN ENCROACHMENT
OF 14 FEET INTO THE 25 FEET REAR YARD SETBACK FOR A PROPOSED
SWIMMING POOL MEASURING 29 FEET BY 13 FEET, AT LOT 29, CAMPO DE
SUENOS SUBDIVISION, HIDALGO COUNTY, TEXAS; 8508 NORTH 33R° LANE.
(ZBA2023-0102)

REASON FOR APPEAL: The applicant is requesting to allow the above mentioned encroachment for
a proposed rectangular shaped swimming pool measuring 29 feet by 13 feet with an encroachment of
14 feet into the 25 feet rear yard setback. The applicant states the required 25 feet rear yard setback
leaves insufficient space for the construction and thus compels the encroachment.

(AGRICULTURAL & OPEN SPACE)

(SINGLE FAMILY RESIDENTIAL)

PROPERTY LOCATION AND VICINITY: The subject property is located along the east side of North
33 Lane between North 33 Lane and North 33" Street. The irregular shaped Lot has 58.79 feet of
frontage along North 33 Lane and a depth of 112.84 feet at its deepest point for a total Lot size of
7,656 square feet. The property is zoned R-1 (single family residential) District. There is R-1 District
in all directions except to the east across North 33" Street, there is A-O (agricultural & open space)
District.



BACKGROUND AND HISTORY: Campo De Suenos Subdivision was recorded on January 20, 2021.
The plat states the rear yard setback is 25 feet for double fronting lots. A special exception request
application was submitted on November 10, 2023.

ANALYSIS: Lots 25-29 along this Block on Campo De Sueno Subdivision have double frontage along
North 33 Lane and North 33" street and have a required 25 feet front and rear yard setbacks.

The applicant states that a contractor was hired to build an inground swimming pool at the rear of the
property. In April 2023 the contractor began excavation for the swimming pool but construction was
never completed. The applicant hired a different contractor and subsequently learned that an
application for a swimming pool permit had never been submitted and the excavation area encroached
into the 25 feet rear yard setback.

City Ordinance Section 138-367 (b) states, “where lots have double frontage...a required front yard
shall be provided on one street only.” The submitted site plan shows the existing residence is in
compliance with the 25 feet front yard setback along North 33 Lane. However, an approved variance
is still necessary to resolve the plat note setback requirement of 25 feet for the rear yard.

A 10 feet utility easement and 1 foot technology easement adjacent to the rear property line of Lot 29,
run concurrently with the 25 feet rear yard setback but will not be impacted by the proposed
encroachment.

A review of Planning Department records did not reveal any variances granted for swimming pools
within this subdivision.

Measurements provided are without benefit of a survey.
Staff has not received any phone calls, emails, or letters in opposition to the variance request.
RECOMMENDATION: Staff recommends approval of the variance request since the required front

yard has 25 feet along North 33 Lane and is in compliance with the City of Mcallen Zoning Ordinance
requirement for double fronting lots.
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"' City of McAllen

Planning Department
REASON FOR APPEAL & BOARD ACTION

Reason for Appeal

*A variance will not be granted to relieve a self-created or personal hardship, nor shall it be based solely on
economic gain or loss. In order to make a finding of hardship and grant the variance, the Zoning Board of
Adjustment will consider any combination of the following: (Please use an additional page if necessary to complete
responses)

**Information provided here by the applicant does not guarantee that the Board will grant a variance.
***Applicant should include all information they determine is relevant, but it is not required to provide responses
to all sections listed below.

1. Describe the special circumstance or condition affecting the land involved such that the strict application of the
provisions required would deprive the applicant of the reasonable use of the land:

Mot debeeementsl Ae e SN fm,‘ Pc%-(‘ber\«“e_g.

Theve &5 o e\ Evedd &"—“‘—Yaj —Pr‘c{)@";\r\f :

2. Describe how the variance is necessary for the preservation and enjoyment of the legal property rights of the

owner:

3. Describe how the variance will not be detrimental to the public health, safety or welfare or injurious to the legal
rights other property owners enjoy in the area:

4. Describe special conditions that are unique to this applicant or property:

Board Action

Chairman, Board of Adjustment Date
Signature

Rev. 9/20
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Planning Department

Memo
TO: Zoning Board of Adjustment & Appeals
FROM: Planning Staff
DATE: December 14, 2023

SUBJECT: REQUEST OF RAMIRO RAMIREZ FOR THE FOLLOWING SPECIAL EXCEPTION TO
THE CITY OF MCALLEN ZONING ORDINANCE TO ALLOW AN ENCROACHMENT
OF 20 FEET INTO THE 20 FEET FRONT YARD SETBACK FOR AN EXISTNG
CARPORT MEASURING 19 FEET BY 19 FEET, AT LOT 53, ARTHUR TERRACE
SUBDIVISION, HIDALGO COUNTY, TEXAS; 6304 NORTH 36™ STREET. (ZBA2023-
0103)

REASON FOR APPEAL: The applicant is requesting to allow an encroachment of 20 feet into the 20
feet front yard setback for an existing carport. The applicant is requesting for the carport to remain for
protection of the family’s vehicles from adverse weather elements.

R (DUPLEX-FOURPLEX)
&5/| (NEIGHBORHOOD COMMERCIAL)
(GENERAL BUSINESS)

PROPERTY LOCATION AND VICINITY: The subject property is located along the east side of North
36t Street between North 35" Street and North 36" Street. The Lot has 68 feet of frontage along
North 36" Street and a depth of 100 feet for a total Lot size of 6,800 square feet. The property is
zoned R-1 (single family residential) District. There is R-1 District in all directions except to the west
across North 36™" Street there is C-2 (neighborhood commercial) District and is the site for EI Rodeo
Meat Market and El Rodeo Taco Express Restaurant.

BACKGROUND AND HISTORY: Arthur Terrace Subdivision was recorded on June 22, 1982. The plat
states a front yard setback of 20 feet. A stop work order was issued on June 10, 2023 for a carport built
without a permit. A building permit application was submitted on September 22, 2023. A Special

1



Exception request application was submitted on November 15, 2023.

ANALYSIS: The Special Exception request is for an existing metal carport that encroaches 20 feet into
the 20 feet front yard setback.The applicant would like for the carport to remain in order to provide
protection from adverse weather conditions such as hail, rain and excessive sunlight, for the family’s
vehicles.

There is an existing two car garage which the applicant stated is used to park his daughters vehicle(s).

The property owner states that a contractor was hired for the construction of the carport, but
subsequently learned that building permits had not been obtained.

Front yard setbacks help keep the character of single family residential areas by maintaining the street
yard and curb appeal of properties in a subdivision.

There is no alley at the rear of the property that would allow for relocation of the carport out of the front
yard setback.

Special Exceptions are issued to and recorded for the present applicant/owner only. A change in
ownership would require the new owner to apply for a Special Exception.

A photo of the carport suggests that the structure may be encroaching, even though slightly, into the
right of way, but measurements provided are without the benefit of a survey.

During a site visit of Arthur Terrace Subdivision, Staff noticed there were 2 carports with possible
encroachments along North 36" Lane at Lots 22 and 23. A review of Planning Department records did
not reveal any application for building permits or Special Exceptions granted for these existing carports
on these Lots.

Staff has received a letter signed by three residents in support of this Special Exception request.
RECOMMENDATION: Staff recommends disapproval of the Special Exception request since there are

no other carports along North 36" Street between Lark and Gull Avenues. If the Board approves the
request, approval should be limited to the encroachment shown on the submitted site plan.



LORAR5 OV City of McAllen s

P. O. Box 220

P Ia nn i n g Depa riment - MeAven TX 78505-0220

(956) 681-1250

L APPEAL TO ZONING BOARD OF (56 681-1275 (fan)
Ao l%/@XDJUSTMENT TO MCALLEN ZONING ORDINANCE

Legal Description A /?T/‘/[/E TEI’FACJE Z— é7—.§- 51

Subdivision Name A KT hvr 7:57‘1/‘ Ac.E Z\O/) =

Street Address 6204 N7T9 365T

Number of lots / : Gross acres & :

Existing Zoning /?- | Existing Land Use /f /

Project

Reason for Appeal (please use other side if necessary) Ca rPo 7 /tj K rPCr @CLGJ’I jues

20 FEEt w0 Ts 2.0 ForeT. 4/-4:/4 SE7 pac/l_

O Current Survey and Metes and Bounds (if the legal description of the tract is a
portion of a lot) is required

D/$300 00 non-refundable filing fee + B/SO 00 Recordlng Fee for Special Exception (carport)f

Name Kamieo Remieez "Phone sl -379- 0938

Address (304 N. 3(,™ ST | E-mail Leal Riemirsz 1483 «dmail .coM

Applicant

City _M<utLen State _TA.. Zip __ 2728504

Name “Kami Lo Ramilez Phone Sk -3879- 693&

Address (309 N. 30*st, E-mail LealL Rami 2z (483 e gmail.com

Owner

city _ Mcauew State TX. Zip _18D¢

To the best of your knowledge are there any deed restrictions, restrictive covenants,

‘etc. which would prevent the utilization of the propgrty in the manner indicated?
[1Yes ' No ‘

| certify that | am the actual owner of the property described above and this

application is being submitted with my consent (include corporate name if applicable)

OR | am authorized by the actual owner to submit this application and have

attached written evidence of such authorization.

—

T I el

Authorization

e o s
Signature _/Sar 72= — _ — Date—H{=(4Y-3 043
Print Name Ramito Ramicez M owner [ Authorized Agent

4

Accepted b Payment received by E l@tg H W E W

NOV 15 2023 ,_UJ

Office

Rev 10/18




gl City of McAllen

Planning Department
REASON FOR APPEAL & BOARD ACTION *™ ... .=

Reason for Appeal

*A variance will not be granted to relieve a self-created or personal hardship, nor shallit be based solely on
economic gain or loss. In order to make a finding of hardship and grant the variance, the Zoning Board of
Adjustment will consider any combination of the following: (Please use an additional page if necessary to complete
responses) '

**Information provided here by the applicant does not guarantee that the Board will grant a variance.
***Applicant should include all information they determine is relevant, but it is not required to provide responses
to all sections listed below.

1. Describe the special circumstance or condition affecting the land involved such that the strict application of the
provisions required would deprive the applicant of the reasonable use of the land:

The CARRORT SSRVES AS A NECESSALY SHECTGE FOR M\ VEFHCLES, PROTECTT NG THEM |
Feom TUE ELEMENTS Suck A5 RAIN, HAIL AV EACESSiVE SUNUGCHT. THIS 15 egn;g

TMOORTANT TV THE AREA WE Lls Tn, WHEEG THE BXTREME WEATHEL CONPSTIONT
caN 0ausg DAMALE TO pue Vedicles ovek TIME . THE caepolT ENRANCES THE

ovEeALL pEsTHETTC APpEALl OF M eopEeTyY, TH-S NOT oWV ABNs Value TO0 MY
Propetry But ALSDO CowvTRi aures\"{% rwér,{ouaw-m Visual RPPEAL OF THE NG| GHEOZHOP

2. Describe how the variance is necessary for the preservation and enjoyment of the legal property rights of the
owner:  WiTHOour t#e ecaeporr , L woultd BE UMNABLE 10 AncouirT ety

Prorect MY VEHICLES FROM THE ELeMENTS. AS MENTIONEN BEFORE , THWE
Been we LiVE (N ELPERIENCES ExtTeesmeE WEATHEL CONPITIDNS THAT oaN CAUSE

DAunLGE v Velicles OUge Time. BY PROVIDING A SHELTELED SPACE FTOFE
My Velioles, THE CALPoRT HELPS To PRESERVE Taele ConNdiTION ANG VALUE,

TS TS CRUCTAL FoR ME AS A PP OP&ELTY OWINEK, A5 1T AUOWS ME TO MAINTHE
tue VALUE oF MY ASSETS + Procrect MY TN VESTMENTS.

3. Describe how the variance will not be detrimental to the public health, safety or welfare or injurious to the legal
rights other property owners enjoy in the area:

THE CousyrucTIoN OF ThE CAEPOPT DOES NOT VIOLATE
Bouwbeeics. TE has Been Builrswries ) witdin THE ConEINES OF My [Prop

AR ANO ENCEOACHMENTS 0 TNFRINGEMENTS ON NGIGHBORING PedprrTiGs 1
fve occupeo. T+ POES NOT OBSTRUCT VIEWS o ACCESS . TS5 COMPATIELE WiTH

SuELOUNDING STRucT UEES, WILC NOT NEGHATIVGLY TalptcT PEOpPG Ty VAluGsSe
THE CAEPORT HAS BeeN STRATEG cALLY PLACEO ON MY PLOPERTY TN A WAY THAT DOES NOT OBSTRIGT

4. Describe special conditions that are unique to this applicant or property: Vi€¥3 08 ACESS ©F VE! CHBORAL
_ Peopserics .,

SAPETY F SECUEITY, THE CAEPOPT EVRANCES THe SAFSTY < SCCUtity OF My
Beopscery, BY PRovIdiNG A COUGRED PARKING SpAcE, IT REHUCES THe LISK oF

THEFT, VAVORLISM AND DAMAGCE 1D VEHHCLES . GRANTING THE VAKANCE Wwould
CONTRIBUTY 1O OUGRALL SAFETY Y- SSCULItY OF M\ PROPSRITY. “THE CAPPORT

Also peoutoes A NECESSARY SHELTTR <O SHELO MY VEHCLES Ferom THE
HARSH SLEMENTS, AND THAT WOULD ENSULS THEIR WONGE VITY <+ MiM Ml 2ivG MainrevaNcs C

Board Action

Chairman, Board of Adjustment Y Date
Signature

‘| Rev. 9/20
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Wall Legend: Symbol Legend:

Byt ] f[-
S gy

Proposed NN Door Window  Electrical Panel A/C Unit

Demolition

Application and documents can be submitted electronically to
BLDGPERMITS@MCALLEN.NET

EGEIVE
NOV 15 2023

By%A;F
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11-14-2023

City of McAllen
Planning Department

To whom it may concern;

This letter is to notify the City of McAllen board members or appeals department that the carport
on our neighbor’s property Ramiro Ramirez does not bother us in any type of way. It does not
obstruct our view nor does the construction surpass into our property. Should you have any
questions you can individually contact us.

S,

WM. W chae ! Lo

Warm regards, Mw‘/ W
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Juan Moreno .,

Mepllen, K. 7850¢

ECEIVE

NOV 15 2023

ByW
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2023 ATTENDANCE RECORD FOR ZONING BOARD OF ADJUSTMENT AND APPEALS

06/07/23
07/13/23
07/27/23
08/09/23

SYLVIA HINOJOSA

JOSE GUTIERREZ- CHAIRPERSON

08/23/23

09/07/23

09/20/23
10/04/23

10/18/23
11/01/23
11/15/23
12/06/23

ANN TAFEL- VICE-CHAIRPERSON

HUGO AVILA

ROGELIO RODRIGUEZ

U|0|T[D| T|01/18/23

> |0 || Tl ©|02/08/23
| >|u|o|l ©|02/22/23
T|T|>|T| T|03/08/23

>|0|0| 0| T|04/19/23
0| 0| o|T| >|05/03/23
0| U|o|v| ©|05/17/23

HIRAM A. GUTIERREZ
REBECCA MILLAN (ALT 1)
MARK TALBOT (ATL 2)
SAM SALDIVAR (ALT 3)

JUAN MUJICA (ALT 4)

PABLO D. GARCIA (ALT 2)
ALEX A. LAMELA (ALT 3)

P - PRESENT

A - ABSENT

|:| NEW APPOINTMENT
MC - MEETING CANCELLED
NRM - NO MEETING

LOQ - LACK OF QUORUM
RS - RESIGNATION

>| 0| 0|0 UL06/21/23

L U| T|T| T T|04/05/23

o] ol> nL> u|o|o| olor/os/23

P
P
P
P
P

T(>|>|T|T

TU|T|T|T|T

>|Uu|o|lolT
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